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RECOVMVENDED CRDER

Pursuant to notice, the final hearing was held in this case
on January 23, 2002, in Vero Beach, Florida, before Larry J.
Sartin, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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For Petitioner: Sunia Y. Marsh, Esquire
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D vision of Real Estate
Hur st on Buil di ng, North Tower
400 West Robi nson Street, Suite N308
Ol ando, Florida 32801

For Respondent: Joseph E. Stalls, Jr., pro se
1165 36t h Avenue
Vero Beach, Florida 32960



STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent, Joseph E
Stalls, Jr., commtted the violations alleged in an
Adm ni strative Conplaint issued by the Petitioner, Departnent of
Busi ness and Professional Regulation, D vision of Real Estate,
on July 19, 2000, and, if so, the penalty that should be
i nposed.

PRELI M NARY STATEMENT

Petitioner issued an Adm nistrative Conplaint on July 19,
2000, agai nst Respondent, alleging in Count | that Respondent
"is guilty of having been convicted or found guilty of, or
entered a plea of nolo contendere to, regardl ess of
adj udication, a crinme which directly relates to the activities
of a licensed real estate sal esperson or involves nora
turpitude or fraudul ent or dishonest dealing in violation of
Section 475.25(1)(f), Florida Statutes"; and in County Il that
Respondent "is guilty of not having informed the Florida Real
Estate Conmission in witing within thirty (30) days of having
pled guilty or having been convicted of a felony and therefore
isinviolation of Section 475.25(1)(p), Florida Statutes."

In support of Counts | and Il, it is alleged in the
Adm ni strative Conplaint that, on "February 17, 1999, Respondent
pled guilty to fraud, relating to Wirkman's [sic] Conpensati on

pursuant to Section 817.034(4)(A), Florida Statutes"; that



adj udi cati on was wi thhel d; that Respondent was ordered to pay
restitution of $738,566.00; and that Respondent failed to notify
the Florida Real Estate Conmm ssion of his plea within the
statutorily required period.

Respondent tinely filed a request for a formal hearing to
contest the allegations of the Adm nistrative Conplaint.
Respondent's request was filed with the Division of
Adm ni strative Hearings for assignnent of an administrative |aw
judge. The request was designated case nunber 01-4384PL and was
assigned to Admi nistrative Law Judge Susan B. Kirkland; the case
was subsequently transferred to the undersigned.

On Decenber 27, 2001, Petitioner filed a Motion for Summary
Final Order and Motion for Order Relinquishing Jurisdiction.
Petitioner argued that Respondent, when first informed of the
Adm nistrative Conplaint, filed an Election of Rights formin
whi ch he did not dispute the allegations of nmaterial fact of the
Admi nistrative Conplaint. It was not until Petitioner
di scovered that Respondent had been provided with the incorrect
El ection of Rights formand a correct formwas provided to
Respondent that he indicated that he disputed the material facts
of the Admi nistrative Conplaint. Based upon these allegations,
Petitioner argued that there were in fact no disputed issues of

fact in this matter.



At best, the allegations of the Mdtions suggested that
Respondent had nade two contradictory assertions, with the
| atest assertion being that he disputed the allegations of fact.
Therefore, it was concluded that the Mdtion for Sunmmary Final
Order and Motion for Order Relinquishing Jurisdiction, absent
nore, should not be granted. Despite this conclusion, efforts
were made to hold a notion hearing by tel ephone prior to the
final hearing to ensure that Respondent still disputed the
al l egations of fact. Those efforts, however, proved
unsuccessf ul

At the commencenent of the final hearing, Respondent was
asked to explain why he had made contradi ctory assertions.
Respondent stated that he had indicated he disputed the factua
al l egations of the Adm nistrative Conplaint after the
consequences of not doing so were explained to himby an
attorney. Respondent al so indicated that he continued to
di spute the factual allegations of the Adm nistrative Conpl aint.
Therefore, the Mdtions were denied.

Despi te Respondent's assertion that he disputed the
al l egations of fact, upon further inquiry Respondent admtted
all of the factual allegations contained in the Adm nistrative
Conpl aint with explanation. Petitioner was, therefore, inforned
that, in light of Respondent's adm ssions, the nateri al

al l egations would be treated as admtted, but that Respondent



woul d be given an opportunity to present further explanation.
Petitioner requested, however, an opportunity to present its
case. The request was granted.

Petitioner presented the testinony of Jonathan Platt, an
investigator for Petitioner. Petitioner's Exhibits, nunbered 1,
2, and 4, were admtted. Petitioner's Exhibit nunbered 3 was
w t hdrawn. Respondent testified on his own behal f and
Respondent's Exhibits nunbered 1 and 2 were adnmitted.

The one-volune Transcript of the proceedings was filed with
Petitioner, rather than the Division of Adm nistrative Hearings,
on February 11, 2002. After inquiry fromthe undersigned as to
why no transcript had been filed, the Transcript was filed the
Division of Adm nistrative Hearings on April 3, 2002. By Oder
entered April 4, 2002, the parties were inforned that their
proposed recommended orders were to be filed on or before
April 15, 2002. Neither party filed any post-hearing pl eadi ng.

FI NDI NGS OF FACT

1. Petitioner, the Departnent of Business and Professional
Regul ation, Division of Real Estate (hereinafter referred to as
the "Departnent”), is the state agency charged the duty to
prosecute adm ni strative conplaints pursuant to Section 20.125,
and Chapters 120, 455, and 475, Florida Statutes (2000).

2. At the tines material to this proceeding, Joseph E

Stalls, Jr., was a licensed Florida real estate sal esperson



M. Stalls license nunber is 0125262. For his |ast issued
license, M. Stalls was an active sal esperson c/o Jim See
Realty, Inc., located at 206 North 6th Avenue, Wauchul a, Florida
33873.

3. Prior to 1999, M. Stalls was actively engaged in
growi ng, harvesting, and selling citrus. M. Stalls engaged in
t hi s business through a corporation, Stalls Fruit Co., Inc.
(hereinafter referred to as "Stalls Fruit"). M. Stalls owned
hal f of the stock of Stalls Fruit and was its president.

4. Stalls Fruit elected coverage for its workers'
conpensati on insurance through the Florida Fruit & Vegetable
Associ ation Self-lInsurers' Fund (hereinafter referred to as the
"Fund") .

5. On or about August 21, 1998, an Information was issued
inthe Crcuit Court of the Ninth Judicial Crcuit in and for
Orange County, Florida, charging M. Stalls with engaging in a
schene to defraud the Fund "to-wit: workers' conpensation
coverage from Florida Fruit & Vegetabl e Association Sel f-
| nsurer's Fund pursuant to policy nunber 840-8844-01, as val ued
by the dimnution in premum paynents resulting fromsaid fraud
or fraudul ent pretenses or representations, with an aggregate
val ue of $50,000 or nore, in violation of Florida Statute

817.034(4) (a)."



6. On or about February 17, 1999, M. Stalls pled guilty
to the charge of the Information, which constitutes a felony.

7. The court, upon the entry of M. Stalls' plea, wthheld
adj udi cation, ordered M. Stalls to serve one day in the O ange
County Jail, with credit for a day already served, placed
M. Stalls on Community Control for one year, followed by ten
years of supervised probation, ordered M. Stalls to perform 500
hours of community service within a three-year period, and
ordered that he nmake restitution in the anbunt of $738, 566. 00.
The requirenment that M. Stalls nake restitution has placed an
extrenme financial hardship on him

8. M. Stalls, unaware that he was required to informthe
Flori da Real Estate Comm ssion of his plea, and based upon his
i ncorrect understandi ng of the consequences of adjudication
being withheld, failed to report these events to the Florida
Real Estate Conmi ssion.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2000).

10. In the Admnistrative Conplaint, the Departnent seeks
to i npose penalties against M. Stalls including suspension or

revocation of his license and/or the inposition of an



adm nistrative fine. The Departnent, therefore, has the burden
of proving the allegations of the Adm nistrative Conpl aint by

cl ear and convinci ng evidence. Departnent of Banking and

Fi nance, Division of Securities and I nvestor Protection v.

OGsborne Stern and Co., 670 So. 2d 932 (Fla. 1996); and Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

11. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court defined clear and convinci ng evidence as
fol | ows:

[C] | ear and convi ncing evidence requires

t hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief or
conviction, w thout hesitancy, as to the
truth of the allegations sought to be
established. Slomowtz v. Wal ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

12. Section 475.25, Florida Statutes (1999), provides that
di sciplinary action may be taken against a real estate
sal esperson if it is found that the sal esperson has commtted
certain enunerated offenses. In this matter, it has been
alleged that M. Stalls conmtted the offenses described in
Section 475.25(1)(f) and (p), Florida Statutes (1999), which

ar e:



(f) Has been convicted or found guilty
of, or entered a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
activities of a |licensed broker or
sal esperson, or involves noral turpitude or
fraudul ent or di shonest dealing.

(p) Has failed to informthe conm ssion
inwiting wwthin 30 days after pleading
guilty or nolo contendere to, or being
convicted or found guilty of, any felony.

13. M. Stalls pled guilty to fraud, a felony. Although
the crime to which M. Stalls pled guilty, fraud, did not
directly relate to his activities as a licensed real estate
sal esperson, it did involve fraudul ent or dishonest dealing.

14. The Departnent proved by clear and convi ncing evi dence
that M. Stalls violated Section 475.25(1)(f), Florida Statutes
(1999) .

15. M. Stalls also failed to notify the Florida Real
Estate Conm ssion of his plea. The Departnent, therefore,
provi ded by clear and convi ncing evidence that M. Stalls
viol ated Section 475.25(1)(p), Florida Statutes (1999).

16. A range of disciplinary guidelines for violations of
Chapters 455 or 475, Florida Statutes, has been adopted in Rule
62J2- 24. 001, Florida Adm nistrative Code.

17. For a violation of Section 475.25(1)(f), Florida

St atutes, the suggested penalty ranges froma seven-year



suspension to revocation, and an adninistrative fine of
$1,000.00. Rule 62J2-24.001(1)(g), Florida Adm nistrative Code.
18. For a violation of Section 475.25(1)(p), Florida
Statutes, the suggested penalty ranges froma five-year
suspension to revocation. Rule 62J2-24.001(1)(q), Florida
Adm ni strative Code.
19. Rule 62J2-24.001(4), Florida Adm ni strative Code,
provi des for a consideration of aggravating or mtigating
ci rcunstance denonstrated by clear and convi nci ng evi dence by
the petitioner or respondent in a proceeding before the D vision
of Adm nistrative Hearings. |If denonstrated, the guidelines of
the rule may be deviated from Advance notice of intent to
present evidence of aggravating or mtigating circunstances is
required to be given no | ess than seven days before the formal
heari ng.
20. The aggravating or mtigating circunstances that nay
be considered include, but are not limted to, the follow ng:
1. The severity of the offense.
2. The degree of harmto the consuner or
publi c.
3. The nunber of counts in the
Adm ni strative Conpl aint.
4. The nunber of tinmes the offenses
previously have been commtted by the
| i censee.
5. The disciplinary history of the
| i censee.

6. The status of the licensee at the tinme
the of fense was conmm tt ed.
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7. The degree of financial hardship
incurred by a licensee as a result of the
i mposition of a fine or suspension of the
i cense.
8. Violation of the provision of Chapter
475, Florida Statutes, where in a letter of
gui dance as provided in s. 455.225(3),
Florida Statutes, previously has been issued
to the |icensee.
21. Neither party gave notice of intent to present
evi dence of aggravating or mtigating circunstances in this
case. Nor did the M. Stalls prove by clear and convi nci ng
evi dence any mtigating circunstance other than the fact that
the inposition of an administrative fine on M. Stalls would be
a serve financial hardship on himdue to the requirenent that he
make restitution of $738, 566. 00.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the a final order be entered finding
that Joseph E. Stalls, Jr., violated Section 475.25(1)(f) and
(p), Florida Statutes (1999), and that his salesperson |icense

be revoked.
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DONE AND ENTERED this 20th day of My,

Tal | ahassee, Leon County, Flori da.

2002, in

LARRY J.

SARTI N

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278-9675

Fax Filing (850) 921-6847
wwv. doah. state.fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 20th day of May, 2002.

COPI ES FURNI SHED

Donna K. Ryan, Esquire
Departnment of Busi ness and
Prof essi onal Regul ati on
D vision of Real Estate
Hur st on North Tower
400 West Robinson Street, Suite N308
Ol ando, Florida 32801-1772

Joseph E. Stalls, Jr.
1165 36t h Avenue
Vero Beach, Florida 32960

Jack Hi sey, Deputy Division Drector
D vision of Real Estate
Depart nment of Busi ness and
Pr of essi onal Regul ation
Post O fice Box 1900
Olando, Florida 32802-1900

Hardy L. Roberts, |11, General Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-22202
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recomended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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